
31.1.89 INCOME SUPPORT R 1/91 (IS) 
 
 
Income Support – Membership of the Household. 
 
The claimant’s husband, from whom she was neither estranged or separated, was 
living and working in England. He did not intend to return to live in Northern Ireland. 
 
The adjudication officer decided that the claimant and her husband were to be treated 
as members of the same household, regulation 16(2) of the Income Support (General) 
Regulations (Northern Ireland) 1987 not being satisfied. The adjudication officer 
disallowed Income Support from 11th April 1988 under article 21(3)(c) of the Social 
Security (Northern Ireland) Order 1986 as the claimant’s husband was engaged in 
remunerative work. 
 
The claimant appealed to the social security appeal tribunal who allowed the appeal. 
The adjudication officer appealed to the Social Security Commissioner. 
 
Held that failure to satisfy any one of the conditions of paragraph 4(8) of Schedule 3 
to the Income Support (General) Regulations (Northern Ireland) 1987 was sufficient 
to preclude claimant’s husband from being treated as occupying a dwelling as his 
home. He was accordingly not to be treated as a member of the same household as the 
claimant (paragraph 10). 
 
The appeal was dismissed. 
 
 



1. In this case the adjudication officer appeals against the decision of Belfast Social 
Security Appeal Tribunal, whereby it was held that the claimant was entitled to 
income support from 11th April 1998. 
 
2. Claimant is a married woman who lives with her 3 dependent children in Northern 
Ireland. Her husband, from whom she is not separated or estranged, lives and works 
in England. He is in full-time employment and, as a result, the question of the 
claimant’s entitlement to income support Has to be determined by reference to a 
series of somewhat complicated and intricate provisions. Briefly the position is as 
follows:– 
 
“(a) The claimant is not entitled to income support if she and her husband are a 
‘married couple’ within the meaning of Article 21 of the Social Security (Northern 
Ireland) Order 1986:– Article 21(3)(c). 
 
(b) For the purposes of Article 21 ‘married couple’ means ‘a man and woman who are 
married to each other and are members of the same household’:— Article 21(11). 
 
(c) The claimant’s husband is not to be treated as a member of the same household as 
the claimant if he is not treated as occupying the dwelling as his home because he 
fails to satisfy certain conditions:– Reg 16(1) and (2) of the Income Support (General) 
Regulations (Northern Ireland) 1987. 
 
(d) The relevant conditions are those set out in paragraph 4(8) of Schedule 3 to the 
Income Support (General) Regulations (Northern Ireland) 1987 which reads as 
follows:– 
 
“A person shall be treated as occupying a dwelling as his home for a period not 
exceeding 52 weeks while he is temporarily absent therefrom only if– 
 
he intends to return to occupy the dwelling as his home; 
 
(b) the part of the dwelling normally occupied by him has not been let or, as the case 
may be, sub-let; and 
 
(c) the period of absence is unlikely to exceed 52 weeks, or, in exceptional 
circumstances, (for example where the person is in hospital or otherwise has no 
control over the length of his absence) is unlikely substantially to exceed that period.” 
 
 
3. The adjudication officer decided that the conditions of regulation 16(2) of the 
General Regulations were not satisfied and that the claimant’s husband was therefore 
to be treated as a member of the household. On this basis the claimant was a member 
of a married couple, the other member of which was engaged in remunerative work. 
For these reasons the claimant was held by the adjudication officer not to be entitled 
to income support. 



 
4. In a letter supporting the claimant’s appeal against the adjudication officer’s 
decision, her representative, Mr Les Allamby of Belfast Law Centre, set out the facts 
of the case and the relevant legislation in helpful form. Mr Allamby submitted that the 
claimant’s husband, Mr L, failed to satisfy all three of the conditions contained in 
paragraph 4(8) of Schedule 3 to the General Regulations and that accordingly the 
claimant was entitled to income support. 
 
5. From the record of the proceedings before the appeal tribunal it is clear that the 
facts of the case were investigated and considered in detail. In allowing the appeal and 
holding that the claimant was entitled to income support from 11th August 1988, the 
tribunal decided that the claimant and her husband were not to be deemed members of 
the same household. Among the findings on questions of fact were the following:– 
 
“(a) Mr L does not intend to return to occupy the dwelling as his home. 
 
The question of letting or sub-letting does not disqualify claimant. 
 
The period of absence is likely to exceed 52 weeks.” 
 
6. The grounds of the adjudication officer’s appeal against the decision of the appeal 
tribunal were that “no reasonable tribunal acting judicially and properly instructed as 
to the law could have decided that Mr L’s period of absence was likely to exceed 52 
weeks. There is no evidence to support such a finding”. 
 
In his written observations on the appeal, Mr Allamby disputed the grounds upon 
which the adjudication officer relied and argued that there was clear evidence to 
support the tribunal’s findings. 
 
7. I held an oral hearing at which the claimant was again represented by Mr Allamby. 
The adjudication officer was represented by Mr Noel Kelly, Solicitor. 
 
Mr Kelly drew my attention to references in the tribunal chairman’s note of the 
evidence to Mr L’s intention not to come back to Northern Ireland or to settle here. 
Mr Kelly submitted that this evidence merely established that Mr L was unlikely to 
return to Northern Ireland on a permanent basis; but was insufficient to support the 
finding that he was likely to be absent for a period exceeding 52 weeks. If, said Mr 
Kelly, it had not been established that Mr L’s absence from the dwelling was likely to 
exceed 52 weeks, he could not be said to have failed to satisfy the conditions in 
paragraph 4(8) of Schedule 3 and he and the claimant must therefore be deemed a 
married couple. 



 
8. On enquiry From me Mr Kelly stated that he accepted the tribunal’s finding that Mr 
L did not intend to return to occupy the dwelling as his home. I suggested that this 
finding was in itself sufficient to establish that Mr L was not to be treated as 
occupying the dwelling as his home because he failed to satisfy the conditions in 
paragraph 4(8) of Schedule 3. Having considered the matter Mr Kelly agreed that on 
the proper construction of paragraphs (1) and (2) of regulation 16 of the Income 
Support (General) Regulations (Northern Ireland) 1987 the claimant was not required 
to establish that her husband failed to satisfy all three of the relevant conditions. Mr 
Kelly declined an invitation to take time to investigate the point in more detail and 
indicated that in the circumstances he had no further submissions to make. 
 
9. Mr Allamby stated that it was possible to interpret regulation 16(1) and (2) of the 
General Regulations in the manner initially suggested by Mr Kelly, and indeed it 
seems clear from his letter in support of the claimant’s appeal to the appeal tribunal 
that he held a similar view. Not unnaturally, he was more than willing to adopt my 
less stringent interpretation; but, by way of precaution, he also submitted that in this 
instance the tribunal had been fully justified in holding that Mr L had failed to satisfy 
all three of the relevant conditions; including the condition that his period of absence 
from the dwelling was likely to exceed 52 weeks. 
 
10. This appeal raises an interesting technical point. It also affords an example of the 
problems which can arise when a test designed primarily for one purpose is applied to 
another. I am not at all sure that it is appropriate to decide whether a husband and wile 
comprise a “married couple” for the purposes of Article 21 of the 1986 Order, so as to 
determine the question of their possible entitlement to income support, by reference to 
the test applied in order to determine whether housing costs in respect of a dwelling 
from which a claimant is temporarily absent, may be included among his “applicable 
amounts”. However that is the test which must be applied, and its effect is that in this 
instance the claimant and her husband are not to be deemed a married couple for 
income support purposes if Mr L is not to be treated as occupying as his home the 
dwelling in which the claimant lives “because he fails to satisfy the conditions in 
paragraph 4(8) of Schedule 3 (housing costs) . . .” to the Income Support (General) 
Regulations (Northern Ireland) 1987. Those conditions are set out in paragraph 2 
above and, as I have indicated, the view which I take is that a person’s failure to 
satisfy any one of them is sufficient to preclude him from being treated as occupying 
the dwelling in question as his home. If, in order to be treated as occupying a dwelling 
as his home, a person must satisfy all three of the conditions, it follows that failure to 
satisfy any one of them will be sufficient to prevent him from being so treated. As it 
happens, I agree with Mr Allamby that there was in this case sufficient evidence to 
justify the tribunal’s findings of fact set out in paragraph 5 above and that accordingly 
the tribunal did not err in law in holding that Mr L failed to satisfy all three of the 
relevant conditions. That is not, however, the basis upon which I have reached the 
conclusion that the claimant is entitled to income support. 



 
11. Although the appeal tribunal may have held the view that it was necessary for the 
claimant to establish that her husband failed to satisfy all three of the relevant 
conditions in paragraph 4(8) of Schedule 3 to the General Regulations, their decision 
contains no direct statement to that effect. In my opinion the decision does not 
disclose any error in point of law and accordingly I dismiss this appeal. 
 
 
 
(Signed) R. R. Chambers 
 
Chief Commissioner 
 
 


